SUPREME COURT OF NIGERIA
7TH JULY, 2006. SC. 402/2001
CORAM:- I. L. KUTIGI, A. I. KATSINA-ALU, |. C. PATS-
ACHOLONU, A. M. MUKHTAR, F. F. TABAI, JJSC

NIGERIAN PORTS AUTHORITY .. APPELLANT
AND
ABU AIRADION AJOBI RESPONDENT

ACTIONS - Limitation period - Time starts to run - When all the facts -
Needed to be proved - Have occurred (H1)

FACTS

The plaintifffRespondent was an employee of the Defendant/
Appellant. In the course of his employment, Respondent was accused of
acts bordering on fraud and Appellant reported the matter to the police
for investigation. The police after investigation, arraigned the Respon-
dent before a Magistrate Court. While the trial of the Respondent was
going on, the Appellant on 6th. December, 1984, dismissed him from its
employment on recommendation of a Disciplinary Panel. Eventually, Re-
spondent was discharged and acquitted of the charges brought against
him. Whereupon he applied to the Appellant for instatement. This was
refused. Respondent therefore sued the Appellant in the High Court of
Delta State claiming (i) Declaration that the Disciplinary Panel set up to
investigate alleged crimes is ultra vires the Appellant (i) An Order setting
aside the findings of the panel (iii) An Order compelling Appellant to pay
Respondent all his entitlements OR IN THE ALTERNATIVE FOR (iv)
An order reinstating the Respondent and (v) An order that Respondent's
salaries be paid from September 1984 till date.

At trial, after close of Respondent's case, Appellant by Motion
prayed the court to dismiss Respondent's suit on ground that it was
statute barred having been brought more than 12 months after the act
complained of. Appellant relied on s.97(1) of Ports Ordinance, LFN,
1958. Though the action was brought after 12 months from date of
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Respondent's dismissal, it was within 12 months of the verdict of the
Court discharging and acquitting him. Trial Court ruled that time began
to run from date of the verdict and as such suit was not statute barred.
Appellant appealed to the Court of Appeal which held that claims (i)(ii)
,and (iii) were statute barred but that claims (iv) and (v) were not. Still
dissatisfied, Appellant has brought this further appeal to the Supreme
Court.
ISSUE FOR DETERMINATION

“Whether the learned Justices of the Court of Appeal were right in
'holding that the claims of the plaintiff for reinstatement and payment of
the salaries could only arise after plaintiff was discharged by the Magis-
trate Court of the criminal charge preferred against him.”

'HELD (Unanimously dismissing the appeal K&fTIGI JSC )

ACTIONS - Limitation period

1. The plaintiff, on the other hand, contended that in deciding when time
started to run against him in respect of reliefs or claims (iv) and (v),
:subject matter of the appeal, the court should have regard to the facts
and be guided by the observation of this court in the case of Fadare &
Ors. v. Attorney-General of Oyo State (1982) 4 S.C. (Reprint) 1; to the
effect that -

“Time, therefore, begins to run when there is in existence a person
who can sue and another who can be sued and when all facts have hap-
pened which are material to be proved to entitle the plaintiff to succeed.”

In other words, time will start to run when all the facts which

_constitute the plaintiff’s cause of action arose. That in this case, the
'plaintiff needed evidence amongst others to prove that he was discharged
and acquitted of the offences on which his dismissal was based. And that
being the case, time started to run when the plaintiff was discharged and
acquitted on 23/12/1985. The Court of Appeal was therefore right in its
‘decision. The court was urged to dismiss the appeal.

This appeal as indicated earlier relates only to claims or reliefs (iv)
& (v) of the Amended Writ of Summons above. As also earlier indicated,
there is no cross-appeal.
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Now, applying the law as declared by this court in Fadare &
Ors. v. Attorney-General of Oyo State (supra), | have no hesitation in
agreeing with plaintiff's submissions above and in coming to the conclu-
sion that the Court of Appeal was right in holding that claims (iv) and (v)
above, are not statute barred. The claims or reliefs should proceed to trial
with utmost despatch. (p. 2673 H)

NOTABLE POINTS OF INTEREST

KATSINA-ALU JSC

1. Respondent was liable to dismissal only if convicted

It is important to stress here that the respondent was accused of com-
mitting acts of a fraudulent nature in the course of his official duties. The
appellant reported to the Police for investigation. At the completion of the
Police investigation, the respondent was arraigned before a Magistrate
Court. He was tried and found not guilty. He was accordingly acquitted
and discharged.

It is not in dispute that the appellant dismissed the respondent
from service while his trial by the Magistrate Court was still going on.
This is where the appellant goofed. Let me explain. Having referred the
matter to the Police for investigation, the appellant was bound to wait for
the outcome of the trial. The respondent was liable to dismissal only if he
was convicted by the court. (p. 2676 F)

TABAI JSC

2. Respondent would not have had cause of action if convicted

The submission of learned Senior Counsel for the appellant is that the
respondent’s cause of action accrued from the date of his dismissal. The
respondent was dismissed from the employment of the appellant for alle-
gations for which he was standing trial at the Magistrate Court. If he
were convicted, he would not have had a cause of action. He was how-
ever found not guilty of the allegation which also formed the basis of his
dismissal. In my considered view, his right of action accrued only upon
his acquittal and discharge of the criminal allegations. Any action insti-
tuted before his acquittal and discharge at the Magistrate Court would
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have been founded on mere speculation. And since the suit was filed less
than 12 months from the date of his acquittal and discharge at the Mag-
istrate Court, the action with respect to reliefs (iv) and (v) was not stat-
ute barred. (p. 2682 D)

B
REPRESENTATION
Dafe Akpedeye, SAN., (with him, Mrs. Juliette Omonigho) for the Ap-
pellant.

C M. A. Asugo for the Respondent.

CASES REFERRED TO
Thomas v. Olufosoye (1986) 1 NWLR 669; (1986) 1 All NLR (Pt. 1) 215
Egbe v. Adefarasin (1987) 1 NWLR 1

D Fadare & Ors. v. A-G of Oyo State (1982) 4 S.C. (Reprint) 1

STATUTE REFERRED TO
Ports Act, Cap 36, L.F.N. 1958, s.97(1)
E
LEAD JUDGMENT BY KUTIGI JSC

In the High Court of Justice holden at Warri, the plaintiff's claims

is endorsed on the Amended Writ of Summons read thus -

= “(i) Declaration that the trial of plaintiff by the Disciplinary Panel/
Tribunal set up by the defendant to investigate matters involving fraud
and other associated criminal offences allegedly committed by the plain-
tiff is ultra vires the defendant, null and void.

(ii) Order setting aside the findings made by the said Disciplinary
Panel/Tribunal wherein the plaintiff was found guilty of committing fraud
and other associated criminal offences.

(iii) An order compelling the defendant to pay to the plaintiff all
the entitlements including pension and gratuity forfeited by the defen-

H dant consequent upon the findings of the said Tribunal/Panel.
IN THE ALTERNAIVE
(iv) An order reinstating plaintiff in the employment of the de-
fendant authority.
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(v) An order that the plaintiff's salaries from September, 1984
until the date of judgment be paid to him by the defendant authority.”

After the filing and exchange of pleadings, the case proceeded to
trial. The plaintiff gave evidence for himself, he was cross-examined and
closed his case. The case was then adjourned for the defence. The de-
fendant now filed a Motion on Notice praying the court for an order:

“Dismissing this suit on the ground that by Section 97(1) of the
Ports Ordinance, Cap. 155 Laws of the Federation of Nigeria, 1958 and
Section 110(1) of the Ports Act, Laws of the Federation, 1990, Ca% 36,
the action is statute barred.”

The motion was supported by an affidavit and the defendant filed
a counter-affidavit in opposition. The motion was argued and in a re-
served ruling, the learned trial Judge concluded as follows:-

“It was agreed on both sides that at the time of the purpoied
dismissal of the respondent (meaning defendant), he was still standing
trial in a criminal charge brought by the applicant (meaning defendant).

Learned counsel for the respondent submitted that the respondent
could not have taken out this action while the criminal case againsghim
was still pending and that time began to run as from the date the criminal
trial terminated in favour of the respondent. | agree with this submission
because at the time of the purported termination of the appointment of
the respondent, he was not in a position to determine whether or net the
criminal case will, terminate in his favour. For the foregoing reasons, |
hold that the application lacks merit and it is accordingly dismissed. No
order as to costs.”

Aggrieved by the Ruling, the defendant appealed to the Court of
Appeal holden at Benin City. The only issue submitted for resolutionvas

“Whether the suit of the respondent (plaintiff) was not statute
barred having regard to the provisions of Section 97(1) of the Ports
Ordinance Act, Cap. 155 Laws of the Federation of Nigeria, 1958H

In a unanimous judgment, the Court of Appeal allowed the ap-
peal in part only. The lead judgment concluded as follows -
“In the result, |1 hold that legs (i), (ii) and (iii), of the plaintiff/
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respondent’s claims are statute barred and they are accordingly dismissed.
On the other hand, | hold that legs (iv) and (v) of the claims are not

statute barred in that they were filed within twelve (12) months of the act
complained of. These legs of the claim are therefore valid. | therefore

g order that the trial in respect of legs (iv) and (v) of the claim should
proceed. In conclusion, | hold that the appeal partially succeeds in that
the first three legs of the claim are dismissed in that they are statute
barred while the trial in respect of the two remaining legs should con-
tinue. | make no order on costs.”

Still aggrieved by the decision of the Court of Appeal, the defen-
dant has further appealed to this court. There is no cross-appeal. Parties
filed and exchanged Briefs of Argument in obedience to the Rules of
Court. These were adopted by counsel at the hearing of the appeal. Only

D one issue was submitted for determination in the appeal. It reads -

“Whether the learned Justices of the Court of Appeal were right in
holding that the claims of the plaintiff for reinstatement and payment of
the salaries could only arise after plaintiff was discharged by the Magis-

E trate Court of the criminal charge preferred against him.”

The issue directly arose from the Court of Appeal’s interpretation
of Section 97(1) of the Ports Ordinance, Cap. 155 Laws of the Federa-
tion of Nigeria, which is in pari materia with Section 110( 1) of the Ports

= Act, Laws of the Federation, 1990. The Section reads -

“When any suit is commenced against the authority or any servant
of the authority for any act done in pursuance or execution or intended
execution of any Ordinance or Law on any public duties or authority or
in respect of any alleged neglect or default in the execution of such

G ordinance, law, duty or authoritguch suit shall not lie or be instituted in
any court unless it is commenced within twelve months next after the act,
neglect or default complained of or damage within twelve months next
after the ceasing theof” (Underlining mine)

H This appeal, being an interlocutory appeal, care must be taken not
to comment on any issue or issues yet to be decided or tried in the
substantive suit. | intend therefore to be brief.

A summary of the undisputed facts of the case is that the plain-
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tiff was an employee of the defendant. The plaintiff was accused of acts
bordering on fraud in the course of his official duties. The defendant
reported the matter to Police for investigation. The Police on completion
of their investigation arraigned the plaintiff before a Magistrate Court. He
was tried and found not guilty, discharged and acquitted of the cBarge
preferred against him. This was on 23/12/1985. The plaintiff then applied
to the defendant for reinstatement (see Exhibit E). This was refused. The
plaintiff thereafter proceeded to issue and file his Writ of Summons herein
against the defendant on 22/9/1986 which time is clearly within tvx@ve
(12) months of the discharge by the Magistrate Court on 23/12/1985
vide Exhibit D, and as prescribed by Section 97(1) above.

It is important to state here now that while the trial in the Magis-
trate Court was still pending and in progress, the defendant had purport-
edly dismissed the plaintiff from its employment vide its letter dated é12/
1984 (see Exhibit B).

It was therefore contended by the defendant in the lower court
and in this court that the plaintiff's cause of action arose from the date of
his dismissal by the defendant on 6/12/1984 and not from the day bf the
discharge and acquittal by the Magistrate Court on 23/12/1985. Conse-
quently, therefore under Section 97(1) of the Ports Ordinance (supra),
the plaintiff ought to have instituted his action within twelve months of
the occurrence of the cause of action i.e. 6/12/1984. That the plaintiff
filed this action twenty-one and a half (21%2) months after his dismissal
by the defendant/appellant, the suit was therefore statute barred. It was
also submitted that the Court of Appeal was wrong when it held that the
plaintiff’s claims for reinstatement and payment of salaries could gnly
arise after his discharge in the Magistrate Court because the plaintiff's
cause of action arose from his dismissal by the defendant and not from
his trial in the Magistrate Court. We were urged to allow the appeal and
dismiss the suit.

The plaintiff, on the other hand, contended that in deciding
when time started to run against him in respect of reliefs or claims
(iv) and (v), subject matter of the appeal, the court should have
regard to the facts and be guided by the observation of this court in
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the case of Fadare & Ors. v. Attorney-General of Oyo State (1982)
4 S.C. (Reprint) 1; (1982) Vol. 13, NSCC 62 at 80; (1982) 4 S.C. 1 at
6-7 to the effect that -

“Time, therefore, begins to run when there is in existence a per-

B Son who can sue and another who can be sued and when all facts have
happened which are material to be proved to entitle the plaintiff to
succeed.”

In other words, time will start to run when all the facts which
constitute the plaintiff's cause of action arose. That in this case,
the plaintiff needed evidence amongst others to prove that he was
discharged and acquitted of the offences on which his dismissal was
based. And that being the case, time started to run when the plain-
tiff was discharged and acquitted on 23/12/1985. The Court of Ap-

D peal was therefore right in its decision. The court was urged to
dismiss the appeal.

This appeal as indicated earlier relates only to claims or re-
liefs (iv) & (v) of the Amended Writ of Summons above. As also

E earlier indicated, there is no cross-appeal.

Now, applying the law as declared by this court in Fadare &
Ors. v. Attorney-General of Oyo State (supra), | have no hesitation
in agreeing with plaintiff's submissions above and in coming to the

= conclusion that the Court of Appeal was right in holding that claims
(iv) and (v) above, are not statute barreqsee also Thomas v. Olufosoye
(1986) 1 NWLR 669; Egbe v. Adefarasin (1987) 1 NWLRThe claims
or reliefs should proceed to trial with utmost despatchThe suit was
filed twenty (20) years ago! The case is remitted to the High Court Warri
for continuation of trial before Bazunu J., or in his absence, a fresh trial
before another Judge as may be directed by the Chief Judge of Delta
State. The plaintiff/respondent is awarded costs of N10,000.00 against
the defendant/appellant.

H

KATSINA-ALU JSC
| have read in draft the judgment delivered by my learned brother,
Kutigi, JSC. | agree with him that the appeal has no merit.
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By a Writ of Summons dated 10th September, 1986 and filed on
22nd September, 1986, in the High Court of Delta State, Warri Judicial
Division, the plaintiff claimed against the defendant as follows:

(i) A Declaration that the trial of plaintiff by the Disciplinary Panel/
Tribunal set up by the defendant to investigate matters involving fsaud
and other associated criminal offences allegedly committed by the plain-
tiff is ultra vires the defendant, null and void.

(i) An Order setting aside the findings made by the said Disciplin-
ary Panel/Tribunal wherein the plaintiff was found guilty of committ&pg
fraud and other associated criminal offences.

(iif) An Order compelling the defendant to pay to plaintiff all his
entitlements including pension and gratuity forfeited by the defendant
consequent upon the findings of the said Tribunal/Panel.

Subsequently, the plaintiff/respondent sought and obtained dA Or-
der of court to amend his Writ of Summons by way of including two
alternative reliefs, viz:

(iv) An order of court reinstating plaintiff in the employment of
the defendant authority. E

(v) An order that the plaintiff's salaries from September, 1984
until the date of judgment be paid to him by the defendant authority.”

At the close of pleadings, the defendant filed an application to
dismiss the suit on the around that it was statute barred by Vil’tEe of
Section 97(1) of the Ports Ordinance, Cap. 155 Laws of the Federation
of Nigeria, 1958, which is in pari materia with Section 110(1) of the
Ports Act, Laws of Nigeria, 1990.

After hearing arguments, the learned trial Judge dismissed the ap-
plication on 17th May, 1995. G

On appeal to the Court of Appeal, that court held that reliefs num-
bers 1, 2 and 3 of the plaintiff's claim were statute barred while reliefs
numbers 4 and 5 were not, by a judgment delivered on 5th July, 2000.
The defendant has further appealed to this court. H

In its brief of argument, the defendant submitted a lone issue for
determination. It reads:-

“Whether the learned Justices of the Court of Appeal were right
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in holding that the claims of the plaintiff for reinstatement and payment
of salaries could only arise after plaintiff was discharged by the Magis-
trate Court of the criminal charge preferred against him.”

The plaintiff’'s lone issue was similar to that of the defendant re-
produced above.

The Court of Appeal in its judgment held:

“The position with legs (iv) and (v) of the claim seems to be
different from the first three legs | already discussed above. In leg (iv),
the plaintiff prayed the court for an order that his salaries from Septem-

Cber, 1984 until the date of judgment be paid to him. The difference |
mentioned earlier between the three earlier legs of the claim and the last
two legs can be seen if one goes back to the genesis that led to the
plaintiff instituting the action. The man was accused of committing fraud

D in the course of his official duties. The matter was reported to the police
for investigation. On completion of the police investigation, he was ar-
raigned before a Magistrate Court, there, he was tried and found not
guilty, discharged and acquitted of the charge preferred against him. His

g claim for reinstatement of salaries pending judgment in the case, could
only arise after his discharge in the Magistrate Court. The cause of ac-
tion in respect of those two legs of the claim therefore arose from the date
the Magistrate delivered his verdict discharging the respondent of the
criminal charge preferred against him.”

| cannot agree moré.is important to stress here that the respon-
dent was accused of committing acts of a fraudulent nature in the course
of his official duties. The appellant reported to the Police for investiga-
tion. At the completion of the Police investigation, the respondent was

G arraigned before a Magistrate Court. He was tried and found not guilty.
He was accordingly acquitted and discharged.

It is not in dispute that the appellant dismissed the respondent
from service while his trial by the Magistrate Court was still going on.
H This is where the appellant goofed. Let me explain. Having referred the
matter to the Police for investigation, the appellant was bound to wait for
the outcome of the trial. The respondent was liable to dismissal only if he

was convicted by the court.
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In the circumstances of this case, the cause of action arose
from the date the appellant refused to reinstate the respondent after his
acquittal. Clearly therefore, the respondent’s action was not caught by
the limitation period. Claims (iv) and (v) should therefore proceed to trial.

In the result, I also dismiss this appeal and affirm the decisign of
the Court of Appeal. The case is remitted to the High Court, Warri for
continuation of trial before Bazumu, J., or in his absence, a trial de novo
before another Judge. There shall be costs of N10,000.00 to the plaintiff/
respondent against the defendant/appellant.

C

PRONOUNCEMENT
MADE BY I. L. KUTIGI JSC, s. 294 (2) of the Constitution
HON JUSTICE I.C. PATS-ACHOLONU, who participated with
us in the appeal agreed at our conference that the appeal be dismissed.

MUKHTAR JSC

The appellant in the appeal before this court, as the defendant in
the High Court of Delta State filed and argued an application to digmiss
the suit instituted against it by the plaintiff, who is now the respondent.
Pleadings had already been exchanged by the parties when the applica-
tion was filed and moved. The order sought in the motion paper was:-

“Dismissing this suit on the ground that by Section 97(1) of the
Ports Ordinance, Cap. 155 Laws of the Federation of Nigeria, 1958 and
Section 110(1) of the Ports Act, Laws of the Federation, 1990 Cap. 361,
the action is statute barred.”

The application was supported by an affidavit, the salient deposi-
tions of which read:- G

“4. That the plaintiff/respondent was dismissed from his employ-
ment by the defendant/applicant on 6/12/84 vide the letter of dismissal
dated 6/12/84. The defendant/applicant shall ask the court to make use of
the said letter already in evidence Exhibit ‘B’ at the hearing of this mation.

5. That the plaintiff/respondent filed this action on the 22/9/96.

The defendant/applicant shall at the hearing of this motion ask the court
to make use of the original Writ of Summons dated the 10/9/96 and filed
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on the 22/9/86.

6. That | am informed by Chuks Lester Uguru Esq., counsel for
the defendant/applicant and | verily believe him that the action is statute
barred that it was not commenced within 12 months next after the cause

g of action arose on the 6/12/84 as required by law.

In this counter-affidavit, the defendant/respondent made the fol-
lowing averments:-

“2. That in September, 1984, the defendant/applicant reported a
case of stealing with which | was allegedly connected with other mem-
bers of the staff of N.P.A. to the police.

3. That in November, 1984, two months thereafter, the defendant/
applicant again set up a disciplinary Tribunal to adjudicate upon this
self same allegation of stealing which they had already referred to the

D police for due investigation and prosecution, that the documents now
shown to me and marked Exhibits ‘BB’ are letters concerning the estab-
lishment of the said disciplinary Tribunal and the dismissal of the plain-
tifffrespondent consequent upon the findings of the said Tribunal.

E 4. That the police charged this matter to court in January, 1985.

5. That this criminal trial dragged on until December, 1985 when
| was discharged and acquitted which fact the defendant/applicant con-
ceded in their Statement of Defence before this Honourable Court.”

The respondent’s action against the appellant in the High Court
was for unlawful dismissal, he being a servant of the appellant/respon-
dent, accused of fraud. The police was still investigating the allegation
when the appellant set up a disciplinary Tribunal to try the plaintiff, and it
found the respondent guilty, consequent upon which the respondent was

G dismissed from the services of the appellant. The reliefs claimed by the
plaintiff/respondent, as per his Amended Writ of Summons are as fol-
lows:-

“(i) A Declaration that the trial of plaintiff by the Disciplinary
H Panel/Tribunal set up by the defendant to investigate matters involving
fraud and other associated criminal offences allegedly committed by the
plaintiff is ultra vires the defendant, null and void.
(i) An Order setting aside the findings made by the said Disci-
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plinary Panel/Tribunal wherein the plaintiff was found guilty of commit-
ting fraud and other associated criminal offences.

(iif) An order compelling the defendant to pay to plaintiff all his
entittements including pension and gratuity forfeited by the defendant
consequent upon the findings of the said Tribunal/Panel. B

IN THE ALTERNAIVE

In his Amended Statement of Claim, the plaintiff made the fol-
lowing crucial averments, which in my view form the kernel of his case:

“12. Whilst the criminal charge was pending in the Chief Maé‘]s—
trate Court, Warri and before the determination of same, the said Dis-
ciplinary Tribunal set up by the defendant authority as above pleaded,
went ahead to try the plaintiff of the same offence with which he was
being tried before the Chief Magistrate Court, Warri and purportdaly
found him guilty of stealing, fraud and other associated criminal of-
fences where upon plaintiff was dismissed from the employment of the
defendant authority. The plaintiff would rely on letter dated 6th Decem-
ber, 1984 at the trial. E

13. The plaintiff shall contend that the setting up of the said Dis-
ciplinary Tribunal by the defendant authority which usurped the power
of a court of competent jurisdiction by purportedly trying the plaintiff
for offence of fraud and associated criminal offences is ultra vireTQ_ the
power of the defendant authority and the findings made pursuant thereto
by the Disciplinary Tribunal is void and of no effect whatsoever.

14. The plaintiff was thereafter discharged and acquitted by the
Chief Magistrate Court, Warri in respect of the said charge No. MW/37c/
85. Plaintiff shall at the trial rely on the said judgment in that conrféc-
tion.”

The learned trial Judge after considering the addresses of learned
counsel dismissed the defendant’'s application for dismissal of the suit
against it, and found as follows:- H

“Learned counsel for the respondent submitted that the respon-
dent could not have taken out this action while the criminal case against
him was still pending and that time begins to run as from the date the
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criminal trial terminated in favour of the respondent.

| agree with this submission because at the time of the purported
termination of the appointment of the respondent, he was not in a posi-
tion to determine whether or not the criminal case will terminate in his

B favour.”

The defendant/appellant was not satisfied with the ruling, and ap-
pealed to the Court of Appeal. The Court of Appeal as per Akintan, JCA.,
(as he then was), held that legs (i), (ii) and (iii) of the plaintiff/ respondent’s

c claims were statute barred and dismissed them, but held that legs (iv) and
(v) were not statute barred, and remain valid, and should proceed. The
defendant/appellant was still dissatisfied and has appealed to this court.
In its brief of argument, the appellant raised a single issue for determina-
tion which reads as follows:-

“Whether the learned Justices of the Court of Appeal were right in
holding that the claims of the plaintiff for reinstatement and payment of
the salaries could only arise after he was discharged by the Magistrate
Court of the criminal charge preferred against him?”

The respondent’s issue in his Brief of Argument is:

“Where (sic) the learned Justices of the Court of Appeal correct in
holding that time started to run against the plaintiff after his discharge
by the Magistrate’s Court on the criminal charge preferred against himin
F respect of reliefs 4 and 5 in his Writ of Summons.”

Learned SAN, for the appellant in arguing his issue referred to
Section 110(1) of the Ports Act, Laws of Nigeria, which he says is the
pivot on which this appeal revolves. The section reads:-

“When any suit is commenced against the authority or any servant
of the authority for any act done in pursuance or execution, or intended
execution of any Act or law, or of any public duties or authority, or in
respect of any alleged neglect or default in the execution of such Act,
law, duty or authority, such suit shall not lie or be instituted in any court
unless it is commenced withil'2 months next after the act, neglect, or
default complained of, or, in the case of a continuance of injury or
damage, within twelve months next after the ceasing theigdiderlin-
ing is mine)

E
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| wish to emphasize the above underlined, in particular the words

'12 months next after the act ........ complained of.’ Here the act com-
plained of is theft, a criminal offence, which carries with it conviction if
proved, and which by virtue of Section 138 of the Evidence Act, Cap.
112, 1990, Laws of the Federation of Nigeria, must be proved befond
reasonable doubt. The appellant, having reported the offence to the po-
lice and having caused the respondent to be charged in a court of law, it
behoves it to wait for the outcome of the case. The exercise having
started, it is on completion that the time prescribed in the above-law
would start to run, not the date panel's report was out, or the date the
respondent received a letter of dismissal, since the criminal allegation
was the root of the respondent’s dismissal. See Thomas v. Olufosoye
(1986) 1 All NLR (Pt. 1) 215.

For the foregoing and the fuller reasons in the lead judgme'%t of
my learned brother, Kutigi, JSC., | am in full agreement that the appeal is
totally devoid of any merit, and should be dismissed in its entirety. | abide

by the consequential orders made in the lead judgment.
E

TABAIJSC

| had a preview of the leading judgment prepared by my learned
brother, Kutigi, JSC., and | agree entirely with his conclusion therein.

In the Writ of Summons filed in September, 1986, at the V¥arri
Division of the High Court at then Bendel State and which was subse-
quently amended, the plaintiff who is the respondent herein claimed five
reliefs clearly set out in the judgment of my learned brother, Kutigi, JSC.

Subsequent thereto, the defendant authority who is the app&llant
herein filed an application for dismissal of the action on the ground that
the suit is statute barred by virtue of the provisions of Section 97(1) of
the Ports Ordinance, Cap. 113, Laws of the Federation of Nigeria, 1958.
The said law is in pari materia with Section 110(1) of the Ports Act, Laws
of the Federation of Nigeria, 1990. The application was dismissed il the
High Court.

The case went on appeal to the court below which allowed the
appeal with respect to reliefs (i), (ii) and (iii) on the ground that the said
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reliefs were statute barred. The court below however dismissed the ap-
peal with respect to reliefs (iv) and (v) on the ground that they were not
caught by the limitation provisions of the Act and ordered a remittal of
the case back to the trial High Court for trial of those two reliefs.

B Still dissatisfied, the appellant has come before this court. The
singular issue is whether or not the two reliefs are also statute barred.
Section 110(1) of the Ports Act, Laws of the Federation of Nigeria, 1990
states:

C “When any suit is commenced against the authority or any servant
of the authority for any act done in pursuance or execution or intended
execution of any Ordinance or Law on any alleged neglect or default in
the execution of such law, duty or authority, such suit shall not or be
instituted in any court unless it is commenced within twelve months next
after the act, neglect or default complained of or damage within twelve
months next after ceasing thereof.”

The submission of learned Senior Counsel for the appellant is that
the respondent’s cause of action accrued from the date of his dismissal.

EThe respondent was dismissed from the employment of the appellant for
allegations for which he was standing trial at the Magistrate Court. If he
were convicted, he would not have had a cause of action. He was how-
ever found not guilty of the allegation which also formed the basis of his

F dismissal. In my considered view, his right of action accrued only upon
his acquittal and discharge of the criminal allegations. Any action insti-
tuted before his acquittal and discharge at the Magistrate Court would
have been founded on mere speculation. And since the suit was filed less

cthan 12 months from the date of his acquittal and discharge at the Mag-
istrate Court, the action with respect to reliefs (iv) and (v) was not stat-
ute barred.

For the foregoing, and other reasons detailed in the judgment of
Kutigi, JSC., | also dismiss the appeal for lack of merit. | adopt the
consequential orders in the leading judgment.



